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This article updates Balbus, Does the Absolute Priority Rule Apply to Individuals in 
Chapter 11?, 20 Norton J. Bankr. L. & Practice 79 (Jan. 2011) for a review of all relevant 
reported decisions during 2011.   
 
I. Does the Absolute Priority Rule Apply to Individuals in Chapter 11? 

A. Trend in 2011 Towards the Broad Interpretation 
Prior to the enactment of the Bankruptcy Abuse Prevention and Consumer Protection Act of 

2005 (BAPCPA),1 an individual debtor in Chapter 11 generally could not retain valuable, 
nonexempt, prepetition property by means of a plan of reorganization confirmed over the 
objection of a class of unsecured creditors. To be confirmed under §1129(b), among other 
requirements, a “cramdown” plan must have been “fair and equitable,” the primary component 
of which was satisfying §1129(b)(2)(B)(ii), the statutory codification of the absolute priority 
rule. Under the absolute priority rule, equity owners cannot retain any property unless senior 
classes of creditors have been paid in full. Prior to the enactment of BAPCPA, it was clear that, 
as a result of the absolute priority rule, unless their Chapter 11 plan provided for the payment 
of their creditors in full, individual debtors could not retain ownership of valuable business 
assets. 

As part of BAPCPA, Congress amended §1129(b)(2)(B)(ii) by adding the following 
exception: “except that in the case in which the debtor is an individual, the debtor may retain 
property included in the estate under §1115” (emphasis added). 

Under §1115(a), “in a case in which the debtor is an individual, property of the estate 
includes, in addition to the property specified in §5412—(1) all property of the kind specified 
in §541 that the debtor acquires after the commencement of the case…; and (2) earnings from 
services performed by the debtor after the commencement of the case” (emphasis added). 

The new exception language in §1129(b)(2)(B)(ii) is susceptible to two different 
interpretations. The first interpretation is that an individual debtor in Chapter 11 may retain all 
of the property that is defined as being included in the individual debtor’s estate under §1115. 



The first interpretation thus reads the words “included in the estate under §1115” in 
§1129(b)(2)(B)(ii) broadly to mean all the individual’s property of the estate under §541 plus 
all of the property that is added to the individual’s estate under §1115. Under this 
interpretation, referred to as the “broad interpretation,” an individual debtor in Chapter 11 may 
retain prepetition assets (which are property of the estate under §541) as well as postpetition 
assets and earnings, all of which are “included” within the individual debtor’s estate pursuant 
to §1115. 

The second interpretation of the new exception language in §1129(b)(2)(B)(ii) is that an 
individual debtor in Chapter 11 may retain only that property which is incorporated into the 
individual debtor’s estate by §1115 which has not already been incorporated into the individual 
debtor’s estate by §541. The second interpretation thus reads the words “included in the estate 
under §1115” in §1129(b)(2)(B)(ii) narrowly to mean only that property which is included in 
the estate under §1115 which would not otherwise be included in the estate under §541. Under 
this interpretation, referred to as the “narrow interpretation,” the maximum amount of property 
that an individual debtor in Chapter 11 may retain is postpetition assets and earnings. An 
individual debtor in Chapter 11 may not retain prepetition assets, because those assets are 
already included within the individual debtor’s property of the estate under §541 and are, 
therefore, not “included” within the individual debtor’s estate pursuant to §1115. 

Initially, bankruptcy courts adopted the broad interpretation.3 The more recent trend, 
however, has been for bankruptcy courts in reported decisions to adopt the narrow 
interpretation.4 In 2011, bankruptcy courts almost exclusively adopted the narrow 
interpretation – that the absolute priority rule still applies with respect to individual Chapter 11 
debtors and, as a result, such debtors may not retain prepetition assets. 

B. In re Stephens 
In re Stephens5 involved an individual debtor in Chapter 11 who owned an insurance 

agency, a mortgage brokerage and several parcels of real estate. Under his proposed plan of 
reorganization, the debtor was to retain two of the investment properties worth $396,1076 while 
paying unsecured creditors a total of $120,000 over five years.7 The class of unsecured 
creditors voted against the plan.8 

After analyzing the relevant statutes and discussing the split in judicial opinions, the 
Bankruptcy Court for the Southern District of Texas followed the narrow interpretation, 
holding that the absolute priority rule was not abrogated for individuals in Chapter 11 for two 
reasons, both of which were based upon a textual analysis of §1115(a) and a determination that 
the narrow interpretation would have rendered portions of §1115(a) or §541 “surplusage.” 

First, the Stephens court held that “[t]he language ‘in addition to the property specified in 
section 541’ in the preamble to §1115(a) would render surplusage the words ‘all property of 
the kind specified in section 541’ in §1115(a)(1), if §1115 is interpreted to include all property 
of the estate.”9 

Second, the Stephens court held that “such a construction [the broad interpretation] would 
render Section 541 (which applies in Chapter 11 cases, including those of individuals, pursuant 
to Section 103(a)) itself surplusage.”10 

Since the absolute priority rule still applied, the debtor’s proposed plan, which allowed him 
to retain $396,107 worth of real estate while failing to pay the unsecured creditors in full, could 
not be “crammed down” under §1129(b)(2)(B)(ii).11 



C. In re Walsh 
In re Walsh12 involved an individual debtor in Chapter 11 who owned 56 residential 

apartments in five locations, a home and a vacation property. Under his proposed plan of 
reorganization, the debtor was to retain an equity interest in some of the properties while 
paying unsecured creditors a 5% dividend over five years. 13 

After reviewing the statutes, the broad view, as represented by Judge Markell in In re Shat14 
and the narrow view, as represented by Judge Tchaikovsky in In re Gbadebo,15 the Bankruptcy 
Court for the District of Massachusetts adopted the broad view, holding that “because it deals 
with post-petition section 541(a) property (a most awkward construction), section 1115 does 
not include section 541(a) property as such.”16 The opinion went on to quote Judge 
Tchaikovsky’s language in Gbadebo: 

If the clause referring to §541 had not been included in §1115 and if §1115 had merely 
stated that an individual chapter 11 debtor’s estate included post-petition property, the 
argument could have been made that an individual chapter 11 debtor’s estate did not 
include his pre-petition property.”17 

The court thus concluded that the absolute priority rule did apply and that the debtor would 
have to confirm her plan by satisfying §1129(b), presumably either by paying unsecured 
creditors in full or by offering some new value.18 

D. In re Draiman 
The Bankruptcy Court for the Northern District of Illinois in In re Draiman19 also chose to 

follow Gbadebo and adopted the narrow view. After analyzing the language of the relevant 
statutes and the legislative history, the court found no evidence that Congress had intended to 
eliminate the absolute priority rule for individual Chapter 11 debtors, even though “it is 
generally true that the changes instituted by BAPCPA intended for individual Chapter 11 cases 
to more closely track Chapter 13 cases.”20 The court’s plain reading of §1115 was that it added 
property to the debtor’s estate which had already been established by §541; §1115 did not 
absorb §541.21 Consequently, prepetition property could not be retained. 

The Debtor had interests in healthcare, real estate, and energy procurement (natural gas and 
electricity).22 His plan provided that he would retain assets including office equipment, 
furnishings, supplies, a residence, cars, household goods, interests in IRA accounts, certain 
management agreements and financial interests, other tangible personal property.23 

The Draiman court held that although the absolute priority rule precluded debtor’s attempt 
to keep nonexempt assets of the bankruptcy estate, the debtor qualified for the new value 
exception to the absolute priority rule.24 The debtor’s contribution of $100,000, which was to 
be funded by a business associate, was held to be new money; necessary to the plan, because it 
was to fund a liquidation trust; reasonably equivalent to the value of the retained assets, based 
upon the value of the assets stated in the disclosure statement; and substantial.25 

E. In re Kamell 
In re Kamell26 involved a personal injury lawyer with a home and two rental properties. In 

his plan, the debtor proposed to keep substantial prepetition property without paying the 
dissenting unsecured creditors in full.27 



The Bankruptcy Court for the Central District of California adopted the narrow view, 
finding that there was “no good reason” to conclude that Congress intended to abrogate the 
absolute priority rule, a “long-standing and important centerpiece of Chapter 11 jurisprudence 
based on the ambiguous language of the BAPCPA amendments” without Congress clearly 
expressing that intent.28 

Although the “broad view” courts found Congressional intent to treat individuals in Chapter 
11 more like debtors in Chapter 13, which has no absolute priority rule,29 the Kamell court 
considered that view to be “rather convoluted and strained” particularly since the overall thrust 
of BAPCPA was punitive in nature.30 Furthermore, had Congress intended to abrogate the 
absolute priority rule, there were simpler ways to accomplish that.31 “[I]t would have been 
easier and more logical to simply insert “except in individual cases” at the beginning of 
§1129(b)(2)(B).”32 The court concluded that the drafters’ intent was “to keep the absolute 
priority rule as pertains to pre-petition assets as a further barrier to cram down under 
§1129(b)(2)(B).”33 

The Kamell court acknowledged that something was being excepted from the application of 
the absolute priority rule for individuals and found an “equally plausible” explanation for the 
new exception language. The court drew a distinction between the portion of postpetition 
earnings an individual Chapter 11 debtor facing objection must devote to the plan under 
§1129(a)(15)34 and all postpetition earnings which become property of the estate under 
§1115(a)35. Under §1129(a)(15)(B), the debtor must devote no less than his projected 
disposable income36 for the greater of five years or the term of the plan. The calculation of 
projected disposable income is made after deducting certain living and business expenses. In 
contrast, property of the estate under §1115(a) includes all post petition earnings, not limited 
by any deduction for any living or business expenses. The court concluded that the new 
exception language in §1129(b)(2)(B)(ii) effectively allows the debtor to keep the portion of 
postpetition earnings that are paid for the maintenance or support of the debtor and his family 
and, if the debtor is engaged in business, for the payment of expenditures necessary for the 
continuation, preservation, and operation of such business.37 The court stated: 

[I]f the “absolute priority rule” persisted after BAPCPA it would have prevented the 
debtor from keeping any of his postpetition earnings as the price for cram down; thus 
enters the necessary amelioration in §1129(b)(2)(B)(ii). Obviously, forfeiting all 
postpetition income would have been at least difficult if not impossible in almost all 
individual cases. So, the “absolute priority rule” had to be amended to let the debtor keep 
enough of his post petition earnings to sustain his livelihood.38 

In a footnote to its opinion, the Kamell court found another reason to reject the broad 
interpretation:39 the broad view makes §1129(b)(2)(B)(i)40 into a nullity because no debtor 
would choose to pay a class of unsecured claim holders the full allowed amount of their claims 
when, under the broad interpretation, the debtor could keep prepetition property and confirm a 
cram down plan by otherwise satisfying the requirements of §1129(b). Since the “harsh” result 
of §1129(b)(2)(B)(i) would never be chosen over the “lenient if not entirely inapplicable” 
result of §1129(b)(2)(B)(ii), the statutory alternative of (B)(i) or (B)(ii) is an “absurdity,” 
thereby rendering §1129(b)(2)(B)(i) a nullity, which as a matter of statutory interpretation is 
frowned upon.41 

F. In re Maharaj 



The debtors in In re Maharaj42 were a husband and wife who owned the stock of an auto 
body repair business in which both worked. In their plan, the debtors proposed to retain not just 
the stock, which had a small and indeterminate value, but also cars, jewelry an insurance policy 
and an annuity, while paying unsecured creditors approximately $1,000/month for 60 
months.43 

Although the plan passed the good faith, the best interest of creditors and the feasibility tests 
of §§1129(a)(3), (7), and (11), the Bankruptcy Court for the Eastern District of Virginia 
adopted the narrow view that “the absolute priority rule continues to exist in individual chapter 
11 cases with respect to non-exempt property that was owned by the debtor on the filing date 
of the petition.”44 

After laying out the arguments of both interpretations, the Maharaj court concluded that 
“upon careful consideration, this court finds the [narrow] interpretation placed on 
§1129(b)(2)(B)(ii) … to be more consistent with the structure of the changes made by 
BAPCPA.”45 The court, following Mullins,46 concluded that had Congress intended to exempt 
individual debtors in Chapter 11 from the absolute priority rule, it would have been easier and 
more straight forward to have §1129(b)(2)(B)(ii) read: “except that in a case in which the 
debtor is an individual, this provision shall not apply” instead of adding the reference to 
§1115.47 In addition, the court, following Karlovich,48 concluded that had Congress intended to 
make Chapter 11 for individuals more like Chapter 13, it would have been easier and more 
straight forward for Congress to have raised or eliminated the debt limits in §109(e).49 

The Maharaj court expressed some reluctance about its conclusion.50 The court 
acknowledged that the debtors did not have enough income to contribute to a plan that might 
be accepted by unsecured creditors, and the court further recognized that the proposed plan 
would provide those rejecting unsecured creditors with a better recovery than they would 
receive in a liquidation under Chapter 7.51 The court noted that “a fundamental feature of 
chapter 11 is the right of creditors to vote on a plan that impairs their claims, and confirmation 
can be achieved over their rejection of the plan only in limited circumstances.”52 

G. In re Lindsey 
The debtor in In re Lindsey53 proposed to retain a lot of property, including: six parcels of 

real property, notes exceeding $500,000, shares of stock and LLC membership interests in real 
estate holding, leasing and other entities, a pistol, a car, a truck and office equipment.54 

The Bankruptcy Court for the Eastern District of Tennessee considered the arguments and 
prior judicial decisions in support of the broad and narrow interpretations in great detail. Given 
the split of authority interpreting §§1129(b)(2)(B)(ii) and 1115, the court found the language to 
be ambiguous and the sparse legislative history to be unhelpful in resolving the ambiguity.55 
Relying on its own statutory analysis, the court concluded: 

[B]ecause §1115 is a supplement to [and does not supplant] §541 with respect to 
individual Chapter 11 debtors, the more logical reading of the phrase “included in the 
estate under section 1115” is the narrow one—that Congress intended for only post-
petition wages and debtors’ after-acquired property to be excepted from the absolute 
priority rule.56 

Had Congress intended to completely exempt individual Chapter 11 debtors from the 
absolute priority rule, the Lindsey court concluded, Congress would have done so in a more 
explicit manner.57 The court also found the narrow interpretation more in line with the punitive 



purpose of BAPCPA—to make debtors pay creditors as much as possible.58 “[B]ringing post-
petition wages and property acquired by debtors postpetition into their estates better serves 
those purposes by offering trustees and debtors-in-possession additional assets with which to 
reorganize.”59 

H. In re Tucker 
In re Tucker60 involved husband and wife debtors who owned a tanning salon business, 

which presumably was one of the assets the debtors were proposing to retain under a plan that 
also proposed to pay unsecured creditors a 16% dividend.61 The court refused to confirm the 
plan because it violated the absolute priority rule and because the unsecured promise of 
payments out of expected future salary did not constitute “new value” to meet the “new value 
exception” to the absolute priority rule.62 

After a quick review of the divide in cases between the broad and narrow interpretations, the 
Bankruptcy Court for the District of Oregon agreed with the narrow interpretation following 
the reasoning and holding in Karlovich: 

The Absolute Priority Rule as applied to individual Chapter 11 debtors survived the 
changes made by BAPCPA to §1129(b)(2)(B)(ii) and the addition of §1115, and puts 
individual chapter 11 debtors in the same position as other chapter 11 debtors with respect 
to the Absolute Priority Rule.63 

Even though the debtors’ plan violated the absolute priority rule, the Tucker court found that 
the plan could still be confirmed on a cram down basis, pursuant to the “new value” exception 
to the absolute priority rule, provided the new value was: (1) new, (2) substantial, (3) money or 
money’s worth, (4) necessary for a successful reorganization, and (5) reasonably equivalent to 
the value or interest received.64 Further, the value had to be tangible, alienable, enforceable, 
and something of value to the creditors at the time the plan was confirmed.65 

The new value the debtors proposed to contribute was future salary earned by one of the 
debtors over the life of the plan.66 The Tucker court held that the unsecured promise of 
payments out of anticipated future salary did not meet the requirement that the new value given 
be in “money or money’s worth,” under Ahlers because “it cannot be exchanged in any market 
for something of value to the creditors at the time the plan is confirmed.”67 

I. In re Borton 
In In re Borton,68 the Bankruptcy Court for the District of Idaho adopted the narrow view 

and denied confirmation of debtor’s plan for failure to satisfy the absolute priority rule. The 
debtor was a medical doctor, specializing in dermatology in California and Idaho. She operated 
her practice through a subchapter S corporation, which had not filed a petition. Her bankruptcy 
was primarily designed to deal with personal taxes owed the Internal Revenue Service and the 
Idaho State Tax Commission.69 Under the proposed plan, unsecured creditors were to receive 
an estimated .05% distribution with the debtor retaining all interests and property.70 

In a brief opinion, the court noted the split of authority among the nation’s bankruptcy 
courts71 and agreed with the court’s observation in Maharaj72 that “[s]o many able jurists have 
written so extensively on this issue that little purpose would be served by yet another analysis 
of the competing arguments.”73 The court adopted the narrow view, finding that the statutory 
language was unambiguous: §1129(b)(2)(B)(ii) left the absolute priority rule in place, except 



for postpetition property and §1115 therefore supplements rather than supplants or subsumes 
§541.74 

J. SPCP Group v. Biggins 
In SPCP Group, LLC v. Biggins,75 the District Court for the Middle District of Florida 

upheld the decision of the bankruptcy court in that district that the broad interpretation applied, 
thus allowing the debtors to retain prepetition property. 

The case involved four individual Chapter 11 debtors who each owned a 25% interest in a 
corporation that owned an assisted living facility, and a 25% interest in the management 
company. Each personally guaranteed a $5 million secured debt incurred by the corporation to 
fund operations.76 The corporation defaulted on the debt. The corporation, the management 
company and the four individuals77 all filed petitions in Chapter 11.78 

The bankruptcy court, relying on In re Shat,79 held that the absolute priority rule no longer 
applied to individual Chapter 11 debtors, and therefore the debtors’ proposed plans, which 
permitted the debtors to retain their interest in the corporation that owned the assisted living 
facility while the secured creditor was being paid less than its full claim,80 were “fair and 
equitable” to the secured creditor.81 

The secured creditor appealed the bankruptcy court decision granting plan confirmation 
arguing that that the bankruptcy court should have adopted the narrow view,82 as did another 
bankruptcy court in the Middle District of Florida in In re Gelin83. 

The district court concluded that the broad interpretation was correct and affirmed the 
bankruptcy court’s ruling.84 The district court reached its conclusion by focusing on the 
statutes’ plain language: 

The plain reading of this statute is that “property of the estate,” for purposes of Section 
1115, includes property acquired and earnings earned after the debtor files his or her 
Chapter 11 petition, in addition to property specified in section 541. Property specified in 
section 541 includes property that the debtor holds an interest in at the time of the 
commencement of the bankruptcy case. 

...  

Reading these statutes together, “property of the estate” for purposes of Section 1115 
includes property and earnings acquired both before and after the commencement of the 
bankruptcy case. The meaning of these statutes is clear, and therefore, the Court’s inquiry 
stops here. According to the plain meaning of the statutes, Debtors’ plans could be 
confirmed over SPCP’s objections because the absolute priority rule no longer applies to 
prevent individual Chapter 11 debtors from retaining pre- or post-petition property over 
an unsecured creditor’s objection. (Internal citations omitted).85 

II. Does it Matter Who Contributes the New Value? 

A. In re Greenwood Point, LP 
In In re Greenwood Point, LP,86 the Bankruptcy Court for the Southern District of Indiana 

held that absolute priority rule did not apply where 100% of the equity in a reorganized 



Chapter 11 debtor was being received, not by debtor’s sole and current owner, but by his wife 
in exchange for a $100,000 cash infusion, where the record indicated that the wife, who owned 
numerous related businesses, had no prior legal relationship to the debtor, and was not a “straw 
person” who intended to later transfer the equity interest back to her husband. 

The debtor was a limited partnership that owned a retail shopping center. All of the limited 
partnership interests and all of the shares of the corporate general partner were owned by one 
individual (“Husband”).87 The debtor had no employees of its own. Management was 
contracted out to a management company owned by Husband. Subsequent to filing, but prior to 
plan confirmation, ownership of the management company was transferred from Husband to 
his wife (“Wife”) for $50,000.88 Following that transfer, Husband remained President of the 
management company earning an annual salary of $600,000.89 

Under the proposed plan of reorganization, Husband’s ownership interests in the limited 
partnership would be cancelled. New equity in the reorganized debtor would be issued to a new 
limited partner and a new general partner both owned by Wife in exchange for a cash infusion 
of $100,000, which would not come from the debtor or Husband.90 

The secured lender objected to the plan, claiming, among other reasons, that the receipt by 
Wife, an insider, of equity of the debtor before all general unsecured claims were paid in full 
violated the absolute priority rule.91 The court disagreed. 

Based upon a literal reading of §1129(b)(2)(B)(ii),92 which prohibits only current holders of 
equity interests from retaining any interests or property on account of their equity interests 
unless senior classes are paid in full, and three cases involving a similar issue,93 the court held 
that the absolute priority rule does not apply to individuals who are not current owners of the 
debtor, whether or not those individuals are insiders.94 However, the court noted, the new 
equity purchaser cannot be used by the current equity holder to retain its interest.95 Evidence 
presented at the confirmation hearing convinced the court that Wife was acting as a distinct 
arms-length purchaser and not as an agent or “straw man” for Husband, allowing him to 
indirectly retain his equity interest in the debtor.96 

The next issue addressed by the court was, assuming arguendo that the absolute priority rule 
did apply to an insider of old equity, whether the plan violated the new value exception to that 
rule because the value of the equity being issued to Wife was not market tested as required by 
the Supreme Court’s decision in LaSalle.97 

Although the Supreme Court suggested that “exposure to the market,” rather than a 
bankruptcy court valuation, is the proper way to value equity interests, the Greenwood Point 
court found that in this case there was no requirement to “market test” the $100,000 offer by 
Wife.98 Based upon the evidence, the court found the offer was equal to or better than any other 
offer anticipated and better in the long-term for the creditors of the bankruptcy estate.99 
Additionally, the court found that the $100,000 cash contribution was “substantial,” despite 
being only 4.2% of unsecured claims, in light of the fact that it was the best that a potential 
buyer would offer and thus sufficient to satisfy the new value exception to the absolute priority 
rule.100 

B. In re Multiut Corporation 
In In re Multiut Corporation, the bankruptcy court for the Northern District of Illinois 

addressed an issue similar to Greenwood Point: if the new value being contributed by the 
current equity holder is funded by a business associate of the current equity holder, is the 
absolute priority rule violated?101 The court held that it was not. 



The debtor, a wholesale purchaser and resupplier of natural gas, proposed a plan under 
which the sole and current shareholder would retain 100% ownership by making a cash 
infusion of $100,000, which would be funded by an associate in a related business.102 

An objection to confirmation claimed the $100,000 contribution was suspect because there 
was potential for “collusion and mischief.” The court held that, “[t]he potential for ‘collusion 
and mischief’ has absolutely no bearing on the issue of whether [the sole shareholder] is 
offering ‘new value’ for his one hundred percent interest in the Debtor.”103 

The court sustained a second objection, that the $100,000 contribution was not reasonably 
equivalent to the value of 100% of the equity in the debtor, because the plan lacked a 
liquidation analysis and otherwise failed to value the debtor’s assets.104 

 
III. With Debtors That Are Balance Sheet Insolvent, How is Reasonably 
Equivalent Value to be Determined? 

A. In re Red Mountain Machinery Co. 
Corporate debtors in Chapter 11 are frequently balance sheet insolvent and, therefore, have 

balance sheets with no equity. In re Red Mountain Machinery Co.105 dealt with the issue of 
determining the value of a balance sheet insolvent debtor’s equity, so that the court could then 
determine whether the new value being contributed was reasonably equivalent to it. 

The debtor corporation was in the business of leasing large earth moving equipment.106 
Under the proposed reorganization plan, the former shareholders would have their existing 
equity eliminated and would contribute $480,000 in cash in exchange for 100% of the equity of 
the reorganized debtor and would fund an exit loan facility in the amount of $1.25 million.107 
The debtor’s principal lender objected to the plan for, among other reasons, violating the 
absolute priority rule and its new value corollary.108 

The Bankrupty Court for the District of Arizona found that four of the five requirements of 
the new value corollary were easily satisfied. The cash being contributed by the former 
shareholders was new, in money or money’s worth109, substantial110 and necessary for a 
successful reorganization111. 

The fifth requirement, equivalence to the value of the interest received, was conceptually 
more difficult, according to the court, because when a debtor’s debts exceed its assets, the 
equity has no value, yet the Supreme Court has held the absolute priority rule to be violated 
even if old equity retains its interests “only for purposes of control.”112 The Red Mountain 
Machinery court understood from the Supreme Court opinions that there is value to such 
retained equity interest, and the court is required to determine whether that value exceeds the 
amount of the new value contribution, “but the Supreme Court has never suggested any legal, 
accounting or economic analysis or methodology by which that determination could be 
made.”113 

The court found the solution in LaSalle, which explained that the “equity value exists in the 
option value of the exclusive right to propose a new value plan.”114 Once the exclusive period 
has expired, however, the court reasoned that the option value expires and value of the interest 
being retained can be determined based upon either the balance sheet of the reorganized debtor 
or a capitalization of the reorganized debtor’s projected cash flow.115 

The Red Mountain Machinery court found that the exclusive period had expired, so there 
was no option value. No evidence was admitted regarding the value of the reorganized debtor’s 



equity on either a discounted cash flow or comparable company multiple basis. In the absence 
of such evidence, the court was left with a balance sheet on which liabilities substantially 
exceeded assets,116 including the new value being contributed. Accordingly, the court found 
that the value of the $480,000 cash being contributed was substantially greater than the 
reorganized debtor’s equity being received by the former shareholders.117 
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